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DETAILED ACTION 



Election/Restrictions 



1. Applicant's election of the invention of Group I, claims 1-25 and 89-102, in Paper No. 
1 1 is acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an election 
without traverse (MPEP § 818.03(a)). The Election of Species requirement made in Paper No. 
10 is withdrawn because all of the species identified in the requirement can be found in a single 
embodiment of the massage device. 

2. Claims 103-106 are withdrawn from further consideration pursuant to 37 CFR 1. 142(b) 
as being drawn to a nonelected invention, diere being no allowable generic or linking claim. 
Election was made without traverse in Paper No. 11. 



3. The indicated allowability of claims 10-15 is withdrawn in view of the newly 
discovered reference(s) to Whitney (US Pat, 4,597,384) which shows bladders having necking 
seams to provide smooth sequential pressurization of the adjacent bladders. Rejections based 
on the newly cited reference(s) follow and make this Office action non-Final. 



Allowable Subject Matter 



4. Claims 14 and 15 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. Claim 95 would be allowable if rewritten to overcome the 
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rejection(s) under 35 U.S.C. 112, second paragraph, set forth in this Office action and to 
include all of the limitations of the base claim and any intervening claims. The following is a 
statement of reasons for the indication of allowable subject matter: the prior art of record does 
not teach or make obvious the motivation to provide top bladders which encircle the user's calf 
as necked bladders and the bottom bladders which encircle the user's foot as unnecked 



5. Claims 2, 4, 11, 23-25 and 92-95 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

In claim 2, the recitation "the sheets" on line 10 lacks antecedent basis. Presumably, 
the bladders are constructed of sheets of material. 

In claim 4, the recitations "the inner sheet" on line 10 and "the outer sheet" on line 11 
lack antecedent basis. Presumably, the bladders are constructed of inner and outer sheets of 
material. 

In claim 11, the recitation of "decreased volume in the necked bladder(s)" is not clear 
because claim 10 is contradictory and indicates that each of the bladders has approximately the 
same inflated volume. 

In claim 23, the recitations "the inner sheet" on line 2 and "the outer sheet" on line 3 
lack antecedent basis. Presumably, the bladders are constructed of inner and outer sheets of 
material. Claims 24 and 25 depend from claim 23, and are likewise indefinite. 



bladders. 



Claim Rejections - 35 USC § 112 
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In claim 92, the recitation that "the necking seams are intended to decrease the inflated 
volume of the necked bladders" on lines 3-4 is not clear because claim 89 contradicts this 
recitation and indicates that each of the bladders have approximately the same inflated volume. 
Claims 93-95 depend from claim 92, and are likewise indefinite. 



6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or m public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed in 
the United States before the invention by the appUcant for patent or (2) a patent granted on an application for patent 
by another filed in the United States before the invention by the apphcant for patent, except that an international 



application filed under the treaty defined in section 351(a) shall have the elTects for purposes of this subsection of an 
application filed in the United States only if the international appUcation designated the United States and was 
published under Article 21(2) of such treaty in the Enghsh language. 



7. Claims 1, 5, 9, 16, 23, 89-91, 99-102 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Sandman etaL (US Pat. 6,080,120). Sandman etaL discloses a massage device 
for massaging a body part of a person. The massage device comprises a garment 310 for 
enclosing the body part and has a plurality of bladders 240,241,340-343 arranged on along the 
garment to massage body parts. Each of the bladders substantially encircles a portion of the 
body part. An inflation assembly 10 supplies fluid pressure to each of the bladders to inflate 
respective bladders. Pressures within the bladders are individually monitored and controlled 
by the inflation assembly and the pressures may be maintained at an equal level. In an 
alternative embodiment of the compression sleeve, each bladder of the sleeve may have a 



Claim Rejections - 35 USC § 102 



Application/Control Number: 09/586,307 
Art Unit: 3764 



Page 5 
Paper No. 13 



different volume which can be adapted to conform to the bladder location on the patient's limb 
(col. 6, lines 35-39). Thus, the main embodiment described has chambers of approximately 
the same volume. The garment is made of two opposing sheets of thermoplastic film wherein 
seams between the sheets define the bladders. Hook and loop-type fasteners are used to secure 
the garment to the patient's limb for a snug fit. 

8. Claims 2, 3, 6, 7 and 102 are rejected under 35 U.S.C. 102(b) as being anticipated by 
McWhorter (US Pat. 5,263,473). McWhorter'473 discloses a massage device 20 for massaging 
a body part of a person. The massage device comprises a garment 26 for enclosing the body 
part and has a plurality of bladders 50,52 arranged along the garment to massage the body 
part. Each of the bladders substantially encircles a portion of the body part. An inflation 
assembly 22 supplies fluid pressure to each of the bladders to inflate the respective bladders. 
The garment is shaped to accommodate the lower leg portion of the user's body. The bottom 
bladders 42 massage the user's foot and top bladders 40 massage the user's calf. A notch on at 
least one lateral side of the garment separates the bottom bladders 42 from the top bladders 40. 
Tubing 64,66 extend from a source of inflation fluid within controller 10 into a pocket formed 
between the sheets of material used to form the garment (see Fig. 3). The controller may be 
that disclosed in US Pat. 4,013,069, which provides for inflation of a bladder prior to complete 
deflation of the previously inflated bladder (see Fig. 8 of this patent incorporated by 
reference). The controller selectively inflates and deflates the bladders and also provides for 
exhaust lines 126,132,140 including throttling devices 124,130,138. 
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9. Claims 6, 8 and 102 are rejected under 35 U.S.C. 102(b) as being anticipated by 
McEwen etal (US Pat. 5,843,007). McEwen etal discloses a massage device for massaging 
a body part of a person. The massage device comprising a garment for enclosing the body 
part, the garment having a plurality of bladders arranged along the garment to massage the 
body part. Each of the bladders substantially encircles a portion of the body part. The 
garment shown is for the foot and calf of a person. An inflation assembly 2 selectively inflates 
and deflates the bladders. The inflation assembly includes a zone selector 22 operated to allow 
a user to select a certain zone of the garment. In this instance, the zones are identified as 
channel A and channel B, The channels operate independently and may generate different or 
similar pressure waveforms, as determined by the operator. 



10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if die differences between the subject matter sought to be patented and the prior art are 
such diat the subject matter as a whole would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which die invention was made. 

11. Claims 10-13 and 89-94 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sandman et al (US Pat. 6,080,120) in view of Whitney (US Pat. 4,597,384). Sandman et al 
has been discussed above, and such discussion is incorporated herein. Sandman etal, 
discloses the invention as claimed except for necking seams positioned relative to certain 
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bladders (claims 10 and 92) without changing the overall shape of the bladder (claims 12 and 
93) from a substantially rectangular shape (claims 13 and 94). 

Whitney '384 discloses a massage device comprising a garment for enclosing a body 
part, the garment having a plurality of bladders 74,76,78,80 arranged along the garment to 
massage the body part, each of the bladders substantially encircling a portion of the body part. 
An inflation assembly may be provided to supply fluid pressure to each of the bladders to 
inflate the respective bladders in a selected sequential manner. Necking seams 
126,130,146,148 are positioned relative to certain bladders. The necking seams provide a 
smooth pressure flow with no pressure gaps extending completely around the patient's limb 
(col. 1, lines 47-51). The necking seams do not change the overall rectangular shape of the 
bladders. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide die bladders of Sandman et al with the necking seams of 
Whitney 384, in order to provide a smooth pressure flow with no pressure gaps extending 
completely around the patient's limb as taught by Whitney '384. 

12. Claims 1, 9, 16-18 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sandman etal (US Pat, 6,080,120) in view of Takeuchi etaL (US Pat. 6,203,510). 
Sandman et al has been discussed above, and such discussion is incorporated herein. 
Sandman et al discloses the invention as claimed except for the sheets being made of urethane 
(claim 17); and the outer sheet is urethane film on a laminate and the inner sheet is 
unsupported urethane film (claim 18), 
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Takeuchi et al discloses a garment for enclosing a body part, the garment having a 
plurality of bladders 2,3,4 arranged along the garment to massage a body part, each bladder 
substantially encircling a portion of the body part. The garment is constructed of two sheets la 
and lb of a synthetic resin such as urethane resin or polyvinyl chloride resin. Thus, urethane 
and polyvinyl chloride are equivalent materials used in the construction of inflatable bladders. 
The sheets are externally unsupported sheets. The sheets of Sandman etai are disclosed as 
made of polyvinyl chloride (PVC) and are supported on a laminate to provide comfort and a 
means for securing the ends of the garment for a snug fit around the limb. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made that the sheets of Sandman etal. be made of urethane film, since Takeuchi 
etal discloses that such materials are equivalent to the PVC disclosed by Sandman etal and 
that the sheets may be unsupported sheets, since providing a laminate support is a design 
choice as to whether added comfort is to be provided for the user in laminating a fabric 
material to the inner sheet. 

13. Claims 1, 9, 16, 19-23, 89-91 and 96-98 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sandman et al (US Pat. 6,080,120) in view oiMcWhorter (US Pat. 
5,263,473). Sandman et al. and McWhorter'473 have been discussed above, and such 
discussion is incorporated herein. Sandman etal. discloses the invention as claimed except for 
the sheets of the garment having an opening to receive a user's heel (claim 19); the sheets 
having a notch on each lateral side separating bottom bladders that massage the user's foot and 
top bladders that massage the user's calf (claims 20, 22, 96 and 98); the garment including a 
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pocket having an opening communicating with respective bladders and wherein the tubing 
extends from a source of inflation fluid into the pocket (claims 21 and 97); and wherein the 
pocket includes one or more slots adjacent the notches (claims 22 and 98). 

McWhort€r*473 discloses that a lower limb garment may include bottom bladders 50 for 
massaging a user's foot and that the foot portion be separated by an notch opening to receive 
the user's heel. Pockets are formed in the garment to receive tubing for inflation and deflation 
of the bladders. Slots are located adjacent the notch to provide openings into the pocket for the 
tubing. McWhorter'473 also teaches that a unitary sleeve having a leg portion and a foot 
portion may instead be separate sleeves encompassing the respective limb portions where 
compression is to be applied (col. 5, lines 41-46). Inflation of the foot portion enhances the 
movement of blood (col. 2, lines 51-54). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide the garment of Sandman et al with a notched, bottom bladder 
since McWhorter'473 teaches that providing a foot massaging portion enhances the movement 
of blood. The notches provide for a better fit and are equivalent to garments wherein the 
bladders are on separate sleeves. The pockets and slots are obvious design choices and 
represent well known construction methods in the art of inflatable massage devices, 

14. Claims 1, 4, 9, 16 and 23-25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sandman et al. (US Pat. 6,080, 120) in view of Gelfand et al (US Pat. 5,769,800) and 
Arkans'961 (US Pat. 4,198,961). Sandman etai has been discussed above, and such 
discussion is incorporated herein. Sandman etal. discloses a garment secured to a user's limb 
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by hook and loop-type fasteners. Hook material 213, 313 is located at a lateral edge of the 
garment and loop-type fabric material 212 extends across the remaining outer surface area of 
the sleeve 210. Sandman etal does not disclose the loop fastening strip secured to the inner 
sheet laterally inward from pull handles and over and laterally beyond a tubing pocket and the 
hook fastening strip secured to the outer sheet adjacent its longitudinal edge (claims 4, 24 and 



Gelfand et al discloses massage device for massaging a body part of a person. The 
massage device comprises a garment 10 for enclosing the body part, the garment having a 
bladder 22 supplied fluid pressure by an inflation assembly 40. The garment is snugly fit to 
the user's body part by means of hook and loop fasteners enhanced by a most peripheral pull 
handle 20 for added leverage in wrapping the garment about the user's body part. The pull 
handle is used to assist in applying the garment around the patient (col. 2, lines 59-60). Loop 
fastener material 14 is secured to the inner polyurethane sheet of the garment and laterally 
inward from the pull handle 20. Hook fastener material 16 is secured to the outer 
polyurethane sheet of the garment. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention made to provide the garment of Sandman et al with the pull handle and hook and 
loop placement of Gelfand et al. , in order to enhance the ability to provide a snug fit of the 
garment to the user's body part by providing added leverage to wrapping of the garment about 
the user's body part. Additionally, regarding the placement of the hook and loop fastener 
material on the outer and inner surfaces of the garment, the reversal of components in a prior 
art reference, where there is no disclosed significance to such reversal, is a design 



25). 
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consideration within the skill of the art. In re Gazda , 219 F.2d 449, 104 USPQ 400 (CCPA 
1955); In re Japikse , 181 F.2d 1019, 86 USPQ 70 (CCPA 1950). 

Arkans'961 discloses a massage device comprising a garment wherein the tubing is 
retained within a tubing pocket. The tubing pocket protects the tubing from excessive strain 
during use. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a tubing pocket for the tubing of Sandman et al as modified by 
Gelfand et al to protect the tubing from excessive strain as taught by ArkansV6L 



15. Applicant's arguments with respect to claims 1-9 and 16-25 have been considered but 
are moot in view of the new ground(s) of rejection. 

In response to Applicant's argument that Gelfand et al does not disclose the handle as 
recited in claim 4, claim 4 recites that the loop fastening strips are secured to the inner sheet 
laterally inward from the pull handles. The pull handles of Gelfand et al are located such that 
the loop fastening strips 14 are secured to the inner sheet laterally inward from the pull handle 
20. See Fig. IC. 

In response to Applicant's argument that Gelfand et al is non-analogous art, it has been 
held that a prior art reference must either be in the field of applicant's endeavor or, if not, then 
be reasonably pertinent to the particular problem with which the applicant was concerned, in 
order to be relied upon as a basis for rejection of the claimed invention. See In re Oetiker, 977 
F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, Applicant's field of endeavor is 
massaging garments or devices. Gelfand etal is a massaging garment or device for use in 



Response to Arguments 
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cardiopulmonary resuscitation (CPR) and circulatory assist systems (col. 1, lines 48-50). 
Applicant discloses in the background of the invention that massage devices have been 
developed for medical purposes as aids for various circulatory problems. It would seem that 
Gelfand et al would fall within the field of Applicant's endeavor. In the massaging art, it is 
well known that promotion of improved circulation is one of the primary objectives for 
providing massage. Additionally, "cardiopulmonary resuscitation" is defined in Webster's 
Ninth New Collegiate Dictionary 207 (1st. ed. 1990) (definition n.) as "a procedure designed 
to restore normal breathing after cardiac arrest that includes the clearance of air passages to the 
lungs, heart massage by the exertion of pressure on the chest, and the use of drugs." 

Conclusion 

16. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Schroeder (US Pat. 4,407,275), Tissot (US Pat. 4,573,453) and McWhorter (US Pat. 
5,117,812) disclose massage devices comprising a garment having a plurality of bladders, each 
of the bladders substantially encircling the body part and having approximately the same 
inflation volume, 

Barak (US Pat. 6,447,467 Bl) discloses a massage device comprising a garment having 
a plurality of bladders, the garment having an opening for the heel. 
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17. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Victor K. Hwang whose telephone number is (703) 308-2865. 
The examiner can normally be reached Monday through Friday from 7:30 AM to 4:00 PM 
Eastern time. The facsimile number for submitting papers directly to the examiner for 
informal correspondence is (703) 746-4891. The facsimile number for submitting all formal 
correspondence is (703) 872-9306. 

Any Inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Technology Center 3700 receptionist at (703) 308-0858. 





MICHAEL A. BROWN 
PRIMARY EXAMiNER 



April 2, 2004 



